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the manufacturer of the engine being
replaced (if different). The engine man-
ufacturer must keep records explaining
why a certified engine was not avail-
able and make these records available
upon request.

[64 FR 73331, Dec. 29, 1999, as amended at 67
FR 68347, Nov. 8, 2002; 68 FR 9788, Feb. 28,
2003; 70 FR 40461, July 13, 2005]

§94.1104 General enforcement provi-
sions.

(a) Information collection provisions.
(1)) Every manufacturer of new en-
gines and other persons subject to the
requirements of this part must estab-
lish and maintain records, perform
tests, make reports and provide infor-
mation the Administrator may reason-
ably require to determine whether the
manufacturer or other person has acted
or is acting in compliance with this
part or to otherwise carry out the pro-
visions of this part, and must, upon re-
quest of an officer or employee duly
designated by the Administrator, per-
mit the officer or employee at reason-
able times to have access to and copy
such records. The manufacturer shall
comply in all respects with the require-
ments of subpart E of this part.

(ii) Every manufacturer or owner of
engines exempted from the standards
or requirements of this part must es-
tablish and maintain records, perform
tests, make reports and provide infor-
mation the Administrator may reason-
ably require regarding the emissions of
such engines.

(2) For purposes of enforcement of
this part, an officer or employee duly
designated by the Administrator, upon
presenting appropriate credentials, is
authorized:

(i) To enter, at reasonable times, any
establishment of the manufacturer, or
of any person whom the manufacturer
engaged to perform any activity re-
quired under paragraph (a)(l) of this
section, for the purposes of inspecting
or observing any activity conducted
pursuant to paragraph (a)(1) of this sec-
tion; and

(ii) To inspect records, files, papers,
processes, controls, and facilities used
in performing an activity required by
paragraph (a)(1) of this section, by the
manufacturer or by a person whom the
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manufacturer engaged to perform the
activity.

(b) Exemption provision. The Adminis-
trator may exempt a new engine from
§94.1103 upon such terms and condi-
tions as the Administrator may find
necessary for the purpose of export, re-
search, investigations, studies, dem-
onstrations, or training, or for reasons
of national security, or for other pur-
poses allowed by subpart J of this part.

(c) Importation provision. (1) A new en-
gine, offered for importation or im-
ported by a person in violation of
§94.1103 is to be refused admission into
the United States, but the Secretary of
the Treasury and the Administrator
may, by joint regulation, provide for
deferring a final determination as to
admission and authorizing the delivery
of such an engine offered for import to
the owner or consignee thereof upon
such terms and conditions (including
the furnishing of a bond) as may appear
to them appropriate to insure that the
engine will be brought into conformity
with the standards, requirements, and
limitations applicable to it under this
part.

(2) If an engine is finally refused ad-
mission under this paragraph (c), the
Secretary of the Treasury shall cause
disposition thereof in accordance with
the customs laws unless it is exported,
under regulations prescribed by the
Secretary, within 90 days of the date of
notice of the refusal or additional time
as may be permitted pursuant to the
Treasury regulations.

(3) Disposition in accordance with
the customs laws may not be made in
such manner as may result, directly or
indirectly, in the sale, to the ultimate
consumer, of a new engine that fails to
comply with applicable standards of
the Administrator under this part.

(d) Export provision. A new engine in-
tended solely for export, and so labeled
or tagged on the outside of the con-
tainer if used and on the engine, shall
be subject to the provisions of §94.1103,
except that if the country that is to re-
ceive the engine has emission stand-
ards that differ from the standards pre-
scribed under subpart A of this part,
then the engine must comply with the
standards of the country that is to re-
ceive the engine.
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(e) Recordkeeping. Except where speci-
fied otherwise, records required by this
part must be kept for eight (8) years.

§94.1105 Injunction proceedings for
prohibited acts.

(a) The district courts of the United
States have jurisdiction to restrain
violations of §94.1103(a).

(b) Actions to restrain violations of
§94.1103(a) must be brought by and in
the name of the United States. In an
action, subpoenas for witnesses who
are required to attend a district court
in any district may run into any other
district.

§94.1106 Penalties.

This section specifies actions that
are prohibited and the maximum civil
penalties that we can assess for each
violation. The maximum penalty val-
ues listed in paragraphs (a) and (c) of
this section are shown for calendar
yvear 2004. As described in paragraph (d)
of this section, maximum penalty lim-
its for later years are set forth in 40
CFR part 19.

(a) Violations. A violation of the re-
quirements of this subpart is a viola-
tion of the applicable provisions of the
Act, including sections 213(d) and 203,
and is subject to the penalty provisions
thereunder.

(1) A person who violates
§94.1103(a)(1), ()@, (a)5), (a)®6), or
(a)(T)(iv) or a manufacturer or dealer
who violates §94.1103(a)(3)(i) or (iii) or
§94.1103(a)(7) is subject to a civil pen-
alty of not more than $32,500 for each
violation.

(2) A person other than a manufac-
turer or dealer who violates
§94.1103(a)(3)(1) or (iii) or
§94.1103(a)(7)(i), (ii), or (iii) or any per-
son who violates §94.1103(a)(3)(ii) is
subject to a civil penalty of not more
than $2,750 for each violation.

(3) A violation with respect to
§94.1103(a)(1), (a)(3)(1), (a)(3)(iil), (a)(4),
or (a)(b), (a)(7) constitutes a separate
offense with respect to each engine.

(4) A violation with respect to
§94.1103(a)(3)(ii) constitutes a separate
offense with respect to each part or
component. Each day of a violation
with respect to §94.1103(a)(5) or
(a)(7T)(iv) constitutes a separate offense.

40 CFR Ch. | (7-1-11 Edition)

(5) Each two hour period of a viola-
tion with respect to §94.1103(a)(7)(iii)
constitutes a separate offense. A viola-
tion of §94.1103(a)(7)(iii) lasting less
than two hours constitutes a single of-
fense.

(b) Civil actions. The Administrator
may commence a civil action to assess
and recover any civil penalty under
paragraph (a) of this section.

(1) An action under this paragraph (b)
may be brought in the district court of
the United States for the district in
which the defendant resides or has the
Administrator’s principal place of busi-
ness, and the court has jurisdiction to
assess a civil penalty.

(2) In determining the amount of a
civil penalty to be assessed under this
paragraph (b), the court is to take into
account the gravity of the violation,
the economic benefit or savings (if any)
resulting from the violation, the size of
the violator’s business, the violator’s
history of compliance with Title II of
the Act, action taken to remedy the
violation, the effect of the penalty on
the violator’s ability to continue in
business, and such other matters as
justice may require.

(3) In any such action, subpoenas for
witnesses who are required to attend a
district court in any district may run
into any other district.

(c) Administrative assessment of certain
penalties. (1) Administrative penalty
authority. Subject to 42 U.S.C. 7524(c),
in lieu of commencing a civil action
under paragraph (b) of this section, the
Administrator may assess any civil
penalty prescribed in paragraph (a) of
this section, except that the maximum
amount of penalty sought against each
violator in a penalty assessment pro-
ceeding shall not exceed $270,000, unless
the Administrator and the Attorney
General jointly determine that a mat-
ter involving a larger penalty amount
is appropriate for administrative pen-
alty assessment. Any such determina-
tion by the Administrator and the At-
torney General is not subject to judi-
cial review. Assessment of a civil pen-
alty shall be by an order made on the
record after opportunity for a hearing
held in accordance with the procedures
found at part 22 of this chapter. The
Administrator may compromise, or
remit, with or without conditions, any
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